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THE PREVALENCE OF CRIME IN 
THE UNITED STATES 


According to a report submitted to the 
American Bar Association convention on 
August 10, by Judge William G. Swaney, 
chairman of the law enforcement commit- 
tee, the United States is the most lawless 
nation in the world. All crimes have in- 
creased until ‘‘our situation today appears 
as bad as that of England, France, Italy 
and Spain, as late as 1837, as portrayed by 
Lord Bowen.” 

According to the committee, criminals 
number a little less than one third of one 
per cent of the entire population of the 
country. Since 1910 there has been a 
steady increase in homicides, burglaries 
and robberies throughout the country. We 
quote from the report as follows: 

‘““The American temperament adjusts it- 
self to sympathy for the accused and a cor- 
responding disregard for the rights of the 
publie,’’ the report said. 

‘‘We find that the parole and probation 
laws as now administered generally fail to 
accomplish the purpose for which they 

were designed and weaken the administra- 
- tion of criminal justice. 

‘‘We recommend the first offenders and 
only first offenders be eligible for proba- 
tion. It is our opinion that the means pro- 
vided in the United States for coping with 
crime and criminals are today neither ade- 
quate nor efficient. 

‘We find that 90 per cent of the mur- 
ders in the United States are committed by 
the use of pistols. We recommend that the 
manufaeture and sale of pistols and am- 
munition be absolutely prohibited, save for 
eovernmental and official use under proper 
legal regulation and control.’’ 

‘‘Our regrettable eminence is due in 
most part to crimes of violence against the 
nerson or property. In 1910 out of the 58,- 
£00 confined in our state and federal pri- 
sens, 15,316, or more than 25 per cent of 
ell prisoners, had committed homicides. 
While of course this number includes the 
eceumulation of years, this fact still bears 








its own significance. 

‘The evidence before us shows that there 
has been since 1910 a steady and terrible in- 
crease not only of homicides, but also in 
burglaries and robberies. One state has in 
its different prisons 3,547 inmates; of these 
1,429 are guilty of taking the lives of hu- 
man beings.’’ 

An idea of the criminal situation show- 
ing homicides incarcerated January 1, last, 
is given by the committee in the follow- 
ing table: Popula- Homi- 
California tion. cides. 

(St. Quentin prison) 482 
Nevada 26 
Idaho 50 
New Mexico 717 
Delaware 28 
New Jersey (Trenton) 290 
Kentucky 169 
Illinois (Joliet) 454 
North Dakota 26 
feorgia .. 1,429 
Indiana . 332 
Mississippi 641 
Iowa I44 

Though some American people do not 
hesitate at murder, robbery and other ma- 
jor crimes, the committee finds that ‘‘the 
American people are an honest people.’’ 

The committee recommends that but one 


appeal be allowed in eriminal cases in or- 
der to speed up the administration of jus- 
tice. It further recommends elimination of 
dilatory methods in criminal cases and lim- 
itation of the time under which Judges 
may hold cases under advisement, stern 
lynching laws, stricter bail and bond laws, 
competent and free legal advice for the 
poor, and segregation of first time of- 
fenders. 

We would be interested in knowing what 
per cent. of our criminals are either for- 
eign born or are children of foreign born 
parents. No doubt, the nations of Europe 
have rid themselves of many undesirable 
ciiizens by making easy their immigration 
to this country. 

Again, is it possible that we are getting 
to be more like our foreign neighbors? 
Some whv have come to us sought to escape 
high taxe: and the inquisitive government 
official. We now have both of these. 
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NOTES OF IMPORTANT DECISIONS. 





ORDINANCE PRUHIBITING JITNEYS 
FROM TAKING PASSENGERS ON CERTAIN 
STREETS HELD VALID.—An ordinance for- 
bidding vehicles carrying passengers for hire 
from stopping on designated streets to receive 
or discharge their passengers, is held in Frick 
v. City of Gary, 135 N. E. 346, decided by the 
Supreme Court of Indiana,.to be a valid regula- 
tion of the use of streets »y vehicles. This 
case holcs that the individ: 1 has no property 
right to use streets for business purposes with- 
out a franchise, and that this rule is not af- 
fected by the fact that the individual operates 
a common carrier. It further holas that the ex- 
clusion by the ordinance from its provisions of 
street cars and taxicabs does not affect its val- 
idity. In the opinion the Court declares that a 
large number of jitney busses driven rapidly 
along a much traveled street, stopping wherever 
convenient to receive and discharge passengers, 
might seriously obstruct and encumber such 
street, so as to impede its free use for its 
proper purposes, ani that a due regulation of 
the use of streets by vehicles might demand 
that such jitney busses should turn out of the 
current of travel upon the side streets when- 
ever they might stop to take up or set down 
passengers. The Court distinguishes between 
this case and the case of Curry v. Osborne, 76 
Fla. 39, 79 So. 294, 6 A. L. R. 108, pointing out 
the fact that the city in the latter case had no 
express authority in the matter, but assumed 
to act under its implied powers. 








Errect oF DENIAL OF ALL LIABILITY BY INSUR- 
ANCE COMPANY AS TO PrRooF OF DEATH AND DE- 
MAND FOR PAYMENT ON RECOVERY OF DAMAGES 
FoR VEXATIOUS DreLAy.—It is held in LieWel v. 
Metropolitan Life Insurance Company, 241 S. 
W. 647, decided by the St. Louis Court of Ap- 
peals, that the insurer, by denying all liability 
under a life policy, waives requirements of the 
policy as to proofs of death, and that such de- 
nial renders it unnecessary for the beneficiary 
to make a demand for the loss in order to re- 
cover damages for vexatious refusal to pay. On 
the latter point the Court said: 

“Counsel next urges that there was no evi- 
dence of vexatious refusal to pay, or that plain- 
tiff made demand on defendant for the pay- 
ment of the policy, and that therefore the in- 
troduction of the justice files in evidence was 
highly prejudicial to defendant. We cannot 
agree with counsel’s statement that there is no 
evidence in this case of vexatious refusal to 
pay. Defendant saw fit to introduce no evi- 
dence at the trial, nor does its brief contain 
any reason why it refused to pay the policy. In 





its said letter it denied liability on the ground 
that the deceased was not in sound health when 
the policy was issuea, but it failed to even at- 
tempt to make that claim good. There is a to- 
tal absence in the record of any reasonable 
grounds for denying liability on the policy. This 
denial made it unnecessary to make demand for 
the loss. We hold there was sufficient evidence 
to submit the question of vexatious refusal to 
pay to the jury.” 


ENGINE HOSTLER EMPLOYED IN INTER- 
STATE COMMERCE.—In Van Buskirk v. Erie 
R. Company, 279 Fed. 622, it appears that the 
plaintiff's intestate was employed by the de 
fendant railroad company as hostler at a termi 
nal. Under his direction engines used in both 
interstate and intrastate commerce were 
cleaned, coaled, watered and sanded, prepara- 
tory to making their runs. He was killed while 
going from an engine, being coaled under his 
direction, toward a shanty, but whether he was 
going to the shanty or some other place near- 
by, the evidence does not disclose. It was held 
that at the time of his death he was employed 
in interstate commerce, within the Federal Em- 
ployers’ Liability Act. 

The Court declared that the case of North 
Carolina R. Co. v. Zachary, 232 U. S. 248, 34 
Sup. Ct. 305, 58 L. Ed. 591, is on all fours with 
the present case and quoted from that case as 
follows: 

“Again, it is said that, because deceased had 
left his engine and was going to his boarding 
house, he was engaged upon a personal errand, 
and not upon the carrier’s business. Assumin7z 
(what is not clear) that the evidence fairly 
tendei to indicate the pvoarding house as his; 
destination, it nevertheless also appears that de- 
ceased was shortly to depart upon his run, hav- 
ing just prepared his engine for the purpose, 
and that he had not gone beyond the limits of 
the railroad yard when he was struck. There is 
nothing to indicate that this brief visit to the 
boarding house was at all out of the ordinary, 
or was inconsistent with his duty to his em- 
ployer. It seems to us clear that the man was 
still ‘on duty,’ and employed in commerce, not- 
withstanding his temporary absence from’ the 
locomotive engine.” 


PACKING PLANT AS A MANUFACTURER.—A Cor: 
poration engaged in the business of buying and 
slaughtering live stock, and buying meats for 
curing, rehandling, packing, and manufactur- 
ing into all forms known to commerce, and 
which expects to make a profit by charging or 
adding property after its purchase, is held in 
Neuhoff Packing Company v. Sharpe, 240 S. W. 
1101, decided by the Supreme Court of Tennes- 
see, to be a “manufacturer” within the provi- 
sions of a Statute requiring manufacturers to 
pay a tax. 
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“It is a matter of general knowledge that 
many things are now manufactured from the 
slaughtered animdl that were unheard of a quar- 
ter of a century ago, and our large packing 
plants .are generally referred to as manufac- 
turers. 

In Carlin v. Assurance Co., 57 Md. 526, 40 Am. 
Rep.’ 440, it is said: 

“Whilst,. from its derivation, the primary 
meaning of the word ‘manufacture’ is making 
with the hand, this definition is too narrow 
for its present use. Its meaning has expanded 
as workmanship and art have advanced, so that 
now nearly all artificial products of human in- 
dustry, nearly all such materials as have ac- 
quired changed conditions or new and specific 
combinations, whether from the direct action 
of the human hand, from chemical processes 
devised and directed by human skill, or by the 
employment of machinery, * * * are now 
commonly designated as ‘manufactured.’ ” 

“There can be no doubt but that plaintiff in 
error is a ‘manufacturer’ as that term is un- 
derstood and used in modern parlance.” 


EMPLOYEE COALING AND WATERING INTERSTATE 
ENGINES Is ENGAGED IN INTERSTATE COMMERCE.— 
Where an employee assisted in furnishing coal 
and water to locomotives used in moving inter- 
state freight through the defendant em; loyers 
yards, it is held, by the Supreme Court of Micni- 
gan, in Buell v. Hines, 188 N. W. 422, that he 


, was engaged in interstate commerce. Briefly on 


this subject the Court said: 

“It is contended by defendant that the ac- 
tion cannot be maintained because the deceased 
was not engaged in interstate commerce. It 
appears from the testimony that a large per- 
centage of the freight which was carried 
through defendant’s yard was interstate freight; 
that the deceased assisted in furnishing the 
locomotives with coal and water, and it was 
further shown or understood that the Pere Mar- 
quette Railway was an interstate railway. The 
facts in the case of Horton v. Oregon & Wash- 
ington Railway, 72 Wash. 503, 130 Pac. 897, 47 
L. R. A. (N. S.) 8, were very similar to those 
in the present case. It was there held that the 
deceased was engaged in moving interstate traf- 
fic. In that case the very pertinent question 
was asked, what effect it would have had upon 
interstate commerce it no one had been em- 
ployed to take the deceased’s place in coaling 
and watering the locomotives. The same con- 
clusions have been reached in other similar 
eases. Erie Ry. Co. v. Collins, 259 Fed. 172, 170 
Cc. C. A. 240; Erie Rd. Co. v. Szary, 259 Fed. 
178, 170 C. C. A. 246; Guy v. Railway, 198 Mich. 
140, 166 N. W. 667.” 








“So this applicant for the bookkeeper’s job 
claims he is a college man?’ asked the bank 
president addressing his clerk. “Has he any- 
thing to back up that claim? Can he qualify?” 

The clerk stepped to the door and returned. 

“The young man says,” he reported, “that 
with your kind permission he will come in and 
give the college yell.” 





THE APPLICATION OF THE EIGHT- 
EENTH AMENDMENT AND NA- 
TIONAL PROHIBITION ACT Tu 
AMERICAN MERCHANT VESSELS 
ON THE HIGH SEAS AND TO FOR- 
EIGN MERCHANT VESSELS WITH- 
IN THE THREE-MILE LIMIT. 


Under the Fighteenth Amendment and 
the National Prohibition Act, no intoxicat- 
ing liquor for beverage purposes can be 
transported or sold on any ship, whether 
publicly or privately owned, of American 
registry, and flying the American flag, on 
whatever waters it may be; nor can such 
intoxicating liquor be transported or sold, 
on any ship of foreign registry, flying a 
foreign flag, from whatever country it may 
come, while within the three-mile limit 
of the United States. 


By the Eighteenth Amendment the peo- 
ple of the United States made, and intend- 
ed to make, a radical and revolutionary 
change in the domestic and economic policy 


of the Nation relative to the liquor traf- 
fic. The Amendment was proposed, con- 


sidered and ratified at a time of profound 
devotion by the people to public duty; its 
purpose was of deep concern at a time when 
their hearts were consecrated to high and 
noble endeavors; it was brought forward 
and ratified with an expedition and 
unanimity that carried unmistakable evi- 
dence of a deep, determined, and far-reach- 
ing moral purpose; it was no less than a 
firm resolve to place upon themselves cer- 
tain definite and binding restraints as to 
an evil of tremendous seductive power. 
Their object was manifest; their course 
well chosen, and their action swift and 
emphatie. 
The Eighteenth Amendment provides: 


‘‘* * * * the manufacture, sale or trans- 
portation of intoxicating liquors within, the 
importation thereof into, or the exporta- 
tion thereof from the United States and all 
territory subject to the jurisdiction there- 
of for beverage purposes is hereby prohib- 
ited.”’ 
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Although brief, the Amendment is, never- 
theless, so clear and definite in its terms 
that little is left to interpretation, and 
nothing to conjecture. 


A careful study of its terms, with a view 
of ascertaining its object and purpose, can 
not fail to compel the unmistakable concelu- 
sion that it was the public intent that, from 
January 16, 1920, the day it became ef- 
fective, no person, firm, partnership, or 
corporation in the United States: or within 
any territory subject to its jurisdiction, 
could lawfully possess intoxicating liquors 
for beverage purposes. While there is no 
express prohibition of possession, that word 
not being found in the Amendment, there 
is, nevertheless, a definite category of in- 
hibitions, the effect of which was clearly 
intended to be a denial to all of the right 
to possess intoxicating liquors for beverage 
purposes. There is an express denial of the 
right to make, sell or transport anywhere 
in the United States, or in any territory 
subject to the jurisdiction thereof, any in- 
toxicating liquors for beverage purposes; 
and since such liquors can neither be made, 
sold nor transported, the only ways in 
which they could become existent, it fol- 
lows that their legal possession would be an 
impossibility. The National Prohibition 
Act prohibits in express terms the posses- 
sion of intoxicating liquors for beverage 
purposes, the only exception being that 
contained in Title II, Section 33, a conces- 
sion to the owners of private stocks for m- 
dividual use at the time of the adoption ut 
the Amendment. Such a reservation, I 
doubt not, was intended to be only tempor- 
ary and of narrow confinement, and was 
evidently granted to meet a condition inei- 
dent to a sudden change in economic and 
domestic policy so radical and far-reaching. 
On this point it should be borne in mind 
that while this limited reservation was 
made in deference to private domestic right, 
the vast commercial stocks in the hands of 
manufacturers and dealers, the great bulk 
of the intoxicating liquors in the country, 








were made the subject of immediate control 
through a system of bonded permits, lim- 
iting all use and removal to strictly non- 
beverage purposes. 












It cannot be maintained that the people © 


had not the right to order their own do- 
mestic affairs; that they had not the pow- 
er to lay restraints upon themselves; nor 
can it be questioned that Congress has 
plenary power to make an article of do- 
mestic production, deemed physically hurt- 
ful or morally injurious, an outlaw, and 
deny to it the status and dignity of proper- 
ty. This is true, not only as to prospective 
production, but as to intoxicating liquors 
in existence at the time of the adoption of 
the Amendment and the passage of the Na- 
tional Prohibition Act. It was the estab- 
lishment of a new constitutional order. The 
old regime as to intoxicating liquors was 
overturned by the people who had permit- 
ted its development and allowed it to run 
its course. What had before been a thing 
susceptible of lawful possession was now 
denounced as an outlaw. 

Nothing is more eloquently in point as 
to the scope and magnitude of this revo- 
lution in policy than the words of Mr. Jus- 
tice Holmes in his opinion in the case of 
Grogan v. Walker and Anchor Line v. Al- 
ridge, rendered May 15, 1922, in which he 
says: 

‘‘The Eighteenth Amendment meant a 
great revolution in the policy of this coun- 
try, and presumably and obviously meant 
to upset a good many things on as well as 
off the statute books. It did not confine 
itself in any meticulous way to the use of 
intoxicants in this country. It forbids ex- 
port for beverage purposes elsewhere. True 
this discouraged production here, but that 
was forbidden already, and the provision 
applied to liquors already lawfully made. 
See Hamilton v. Kentucky Distilleries & 
Warehouse Co.’ 251 U. 8. 146. It is obvious 
that those whose wishes and opinions were 
embodied in the Amendment meant to stop 
the whole business.” 

In considering the quest on whether ves- 
sels of the United States may transport or 
sell intoxicating liquors for beverage pur- 
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poses, notwithstanding the Eighteenth 
Amendment and the National Prohibition 
Act, I propose to inquire into the meaning 
of the phrase, ‘‘The United States and all 
territory subject to the jurisdiction there- 
of,’ and also whether the laws of the 
United States are operative on _ ships 
cleared from our ports, bearing our flag 
and sailing the high seas. 

It will be noted that the Amendment pro- 
hibits the ‘‘manufacture, sale or transporta- 
tion of intoxicating liquors within, the im- 
portation thereof into, or the exportation 
thereof from the United States and all ter- 
ritory subject to the jurisdiction thereof 
for beverage purposes.’’ 

The validity of the Eighteenth Amend- 
ment as to its mode of proposal, ratifica- 
tion, and the subject-matter to which it re- 
lates, has been settled by numerous deci- 
sions of the Supreme Court, and its scope 
and effect are set out in the case of Rhode 
Island v. Palmer,’ in the following words: 

‘‘That part of the Prohibition Amend- 
ment to the Federal Constitution which 
embodies the prohibition is operative 
through the entire territorial limits of the 
United States, binds all legislative bodies, 
courts, public officers, and individuals 
within those limits, and of its own force, 
invalidates every legislative act, whether 
by Congress, by state legislature, or by ter- 
ritorial assembly, which authorizes or sanc- 
tions what the Amendment prohibits.’’ 

The phrase, ‘‘United States and all ter- 
ritory subject to the jurisdiction thereof’’ 
means, not only continental United States, 
but all its foreign territories and posses- 
sions, and all places on the high seas which 
mark the presence of vessels, of American 
registry and flying the American flag. It 
has been contended by those who would re- 
strict the operations of the Amendment to 
continental United States and its landed 
territories and exclude from its purview 
vessels on the high seas, that the Amend- 
ment is, by its own terms, explicit of all 
the jurisdiction intended to be embraced 
within the scope of its operations; that had 

(1) 2683 U. S. 





it been intended to include vessels on the 
high seas there would have been some ex- 
pression of jurisdiction to embrace the area 
of the high seas outside the three-mile limit 
of the United States. This was not only un- 
necessary in order to include the territory 
intended to be brought within the jurisdic- 
tion of the Amendment, but would be a 
needless repetition of words, since the 
phrase ‘‘and all turritory subject to the jur- 
isdiction thereof,’’ by immemorial usage 
and common understanding, embraces, not 
only all landed areas, but all places on the 
seas, both within and without the three- 
mile limit’ where may be found vessels of 
American registry, whose homes are in 
American ports, and who sail under the 
protection of the American flag. 


In considering the scope of the jurisdic- 
tion of the Amendment, we should keep 
in mind at all times the words of Mr. Jus- 
tice Holmes in Grogan v. Walker and An- 
chor Line v. Aldrige, in which he says: 
‘*Tt is obvious that those whose wishes and 
opinions were embodied in the Amendment 
meant to stop the whole business.”’ 


Whose ‘‘wishes and opinions’’ were em- 
bodied in the Amendment? The answer is, 
the ‘‘wishes and opinions’’ of all the peo- 
ple of the United States. The Amendment 
was the universal expression, the voice of 
all, of the majority as well as the minority. 
And, says the Court, ‘‘it was meant to stop 
the whole business’’ not a part of it; not in 
some places only; but everywhere, on land 
and sea, within the dominion of America, 
and by all who bear the name of Amer- 
icans. 

The decisions of the Supreme Court of 
the United States; the recognized authori- 
ties in international laws; and the opinions 
of eminent jurists, show beyond peradven- 
ture that"the phrase, ‘‘all territory subject 
to the jurisdiction thereof,” as applied to 
the Eighteenth Amendment, includes Amer- 
ican vessels on the high seas, and also that 
the criminal law of the United States, in- 
eluding the penalties provided for viola- 
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tions of the provisions of the Eighteenth 
Amendment, applies to all persons who 
transport or sell intoxicating liquors on 
board such vessels. 

In the administration of the laws of the 
United States: both civil and criminal, 
while there have been a few exceptions, 
limited to particular purposes, in the ap- 
plication of laws of general character, 
where the remedy was intended to apply 
alike to all the people, there has been no 
exception to the doctrine that the expres- 
sion ‘‘all territory subject to the jurisdic- 
tion thereof’’ includes ships on the high 
seas when such ships are chartered in the 
United States and sail under authority of 
this country. 

In Moore’s International Law Digest, 
Volume 1, Page 930, this doctrine is laid 
down : 

“*It is often stated that a ship on the high 
seas constitutes a part of the territory of 
the nation whose flag it flies. In the phy- 
sical sense this phrase obviously is meta- 
phorical. In the legal sense, it means that 
a ship on the high seas is subject to the ex- 
elusive jurisdiction of the nation to which, 
or to whose citizens, it belongs. The juris- 
diction is quasi territorial.’’ 

In the ease of St. Clair v. United States,” 
the Supreme Court said: 

*‘A vessel registered as a vessel of the 
United States is, in many respects, con- 
sidered as a portion of its territory, and 
persons on board are protected and gov- 
erned by the laws of the country to which 
the vessel belongs.’’ 


In the United States v. Rodgers,? the 
Court held that the term ‘‘high seas’’ is 
applicable to the uninclosed waters of the 
Great Lakes, saying: 

**A vessel is termed a part of the terri- 
tory of the country to which she belongs.’’ 

In the case of Wiberg v. United States,* 
where there was an indictment for em- 
barking upon a military expedition pro- 
hibited by law, the indictment was sus- 
tained where the evidence showed that the 
parties, in harmony with an agreement, 

(2) 154 U. S., 184. 


(3) 150 U. S., 249. 
(4) 164 U. S., 533. 











were taken in a boat some forty miles out 
to sea to a steamer on which they em- 
barked for participation in a Cuban revo- 
lution. Here the Court sustained the con- 
viction, notwithstanding the fact that the 
Overt act was committed on the high seas. 

In the case of Daechs v. United States,® 
the Cireuit Court of Appeals for the See- 
ond Cireuit held: 


‘‘In a prosecution under Cr. Code, See- 
tion 37 (Comp. St., 1916 Section 10201), 
denouncing conspiracies to commit any of- 
fense against the United States, and Sec- 
tion 298 (Comp. St., 1916, Section 10471), 
denouncing the offense of attaching any 
vessel belonging to another with intent to 
unlawfully plunder the same or deprive 
any owner thereof of any goods, etc., where 
defendants to aid Germany conspired to 
attach to munition bearing ships while in 
the waters of the United States infernal 
machines which would explode while they 
were on the high seas, the offense must be 
deemed to have been committed within the 
United States, which was the place where 
the last conscious act of the wrong-doers 
was performed.’’ 

In Corpus Juris, Volume 16, Page 169: it 
is said: 

‘*In the absence of a statute the courts of 
a country have no jurisdiction of an offense 
committed on the high seas except in the 
ease of piracy, unless the offense is com- 
mitted on board a ship belonging to that 
country. It is possible that Congress may 
confer jurisdiction upon courts of admir- 
ality to try persons accused of crime on the 
high seas, without reference to their na- 
tionality or that of the vessel on which the 
crime was committed ; but this has not been 
done, and the Federal jurisdiction of ad- 
mirality over crime is confined to crime 
committed on American vessels, either on 
the high seas or in foreign or American 
waters.”’ 

In Wilson v. MeNamee,® a civil case 
brought by a pilot for the recovery of com- 
pensation of pilots under the laws of the 
State of New York, the Court said: 

‘*A vessel at sea is considered a part of 
the territory to which it belongs when at 
home, and the jurisdiction of the local sov- 
ereign over her and all those belonging to her 


(5) 250 Fed. 566. 
(6) 102 U. 8., 572. 
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according to the law of nations is the same 
as when she is in port.”’ 

In the Old Dominion Steamship Com- 
pany v. Gilmore,’ it was held: 

‘*Personal representatives of a passenger 
and of members of a crew who were 
drowned as the result of a collision of their 
vessel with another vessel on the high seas 
may recover in full in proceedings for the 
limitation of liability of such other ves- 
sel the liability created by Del. Act of Jan. 
26, 1886, as amended by the act of March 9, 
1901, in favor of the personal representa- 
tives of a person whose death Is caused by 
violence or negligence.’’ 

Mr. Justice Holmes also said: 

‘‘In short: the bare fact of the parties 
being outside the territory, in a place be- 
longing to no other sovereign, would not 
limit the authority of the state, as accepted 
by civilized theory. No one doubts the 
power of England or France to govern their 
own ships upon the high seas.”’ 

In Manchester v. Comm. of Massachu- 


setts,® on the question of the right of a 
state to control its vessels, Mr. Justice 
Blatchford said : 


‘It is also contended that the jurisdic- 
tion of a State as between it and the United 
States must be confined to the body of 
counties ; that counties must be defined ac- 
cording to the customary English usage «it 
the time of the adoption of the Constitution 
of the United States; that by this usage 
counties were bounded by the margin of 
the open sea; and that, as to bays and arms 
of the sea extending into the land, only such 
or such parts were included in counties as 
were so narrow that objects could be dis- 
tinetly seen from one shore to the other by 
the naked eye. But there is no indication 
that the customary law of England in re- 
gard to the boundaries of counties was 
adopted by the Constitution of the United 
States as a measure to determine the terri- 
torial jurisdiction of the States. The ex- 
tent of the territorial jurisdiction of Mas- 
sachusetts over the sea adjacent to its coast 
is that of an independent nation; and, ex- 
cept as far as any right of control over this 
territory has been granted to the United 
States. this control remains with the State.’’ 

In Lindstrom v. International Naviga- 
tion Company,® the Cireuit Court for the 


(7) 207 U. 8., 402. 
(8) 139 U. S., 240. 
(9) 117 Fed. 170. 





Eastern District of New York said: 


‘‘The St. Paul is an American vessel reg- 
istered at the port of New York and when 
she was on the high seas she was a part of 
the territory of the State of New York, 
hence all civil rights of action for matters 
oceurring aboard of her at sea are deter- 
mined by the laws of that State. McDonald 
v. Mallory, 77 N. Y. 546, 33 Am. Rep. 664; 
The Lumington, (D. C.) 87 Fed. 752; St. 
Clair v. U. S., 154 U. S., 152, 38 L. Ed. 
936.’’ 


Mr. Webster, while Secretary of State, 
in a communication to Lord Ashburton, 
said: 


‘*Tt is natural to consider the vessels of a 
nation as parts of its territory, though at 
sea, as the state retains its jurisdiction over 
them; and, according to the commonly re- 
ceived custom, this jurisdiction is preserved 
over the vessels even in parts of the sea sub- 
ject to a foreign dominion. This is the doc- 
trine of the law of nations clearly laid down 
by writers of received authority, and en- 
tirely conformable as it is supposed, with 
the practice of modern nations. If a mur- 
der be committed on board an American 
vessel by one of the crew upon another or 
upon a passenger, or by a passenger on one 
of the crew or another passenger, while 
such vessel is lying in a port within the jur- 
isdiction of a foreign state or sovereignty, 
the offense is cognizable and punishable by 
the proper court of the United States in 
the same manner as if such offense had been 
committed on board the vessel on the high 
seas. The law of England is supposed to 
be the same. It is true that the jurisdiction 
of a nation over a vessel belonging to it, 
while in the port of another is not neces- 
sarily wholly exclusive. We do not econ- 
sider or so assert it. For any unlawful acts 
done by her while thus lying in port, and 
for all contracts entered into while there, 
by her master or owners, she and they must, 
doubtless, be answerable to the laws of the 
place. Nor, if her master or crew, while 
on board in such port, break the peace of 
the community by the commission of crimes, 
ean exemption be claimed for them. But, 
nevertheless, the law, as I have referred to 
them, shows that enlightened nations, in 
modern times: do clearly hold that the jur- 
isdiction and laws of a nation accompany 
her ships not only over the high seas, but 
into ports and harbors, or wheresoever else 
they may be water-borne, for the general 
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purpose of governing and regulating the 
rights, duties, and obligations of those on 
board thereof, and that, to the extent of the 
exercise of this jurisdiction, they are con- 
sidered as parts of the territory of the na- 
tion herself.’’2° 

These are only a few of the leading de- 
cisions of the Supreme Court and other 
courts on the.subject of the application of 
our civil and criminal laws to the ships of 
the United States when traveling on the 
high seas. They are in harmony with, and 
a part of, a great body of decisions on this 
and related subjects in support of the doc- 
trine of the dominion of the laws of the 
United States wherever invoked to protect 
the rights of American citizens, or to pun- 
ish crimes against the laws of the United 
States. 

What would they who dispute this posi- 
tion, substitute for that which they deny? 
Would they fall back upon the nebulous, 
chaotic, and unsettled principles of inter- 
national law? 

Would they depend upon some hodge- 
podge system of control devised by the of- 
ficers of the vessel? Or would they leave 
the passengers and crew to nature and an- 
archy? A moment’s reflection should con 
vinee all that if the control of American 
law were denied, both passengers and crew 
would be left without protection of life, 
limb or property. It has been the im- 
memorial policy of the United States to en- 
force upon all vessels of its registry while 
upon the high seas the criminal laws of the 
United States and to give them the benefit 
of the civil law in the protection of their 
rights and in the redress of their griev- 
ances. It has punished treason, murder: as- 
sault, theft, and other infractions of crim- 
inal law and civil right. All admit that 
there must be some binding authority for 
maintaining order, preventing crime, and 
the enforcement of private rights, and if 
there is control of one crime there must be 
control of all. Manifestly, there can be no 
other authority than the laws of the United 
States, and they must extend to all of- 

(10) Webster’s Works, Vol. 6, pp. 306, 307. 











fenses. The question whether the jurisdic- 
tion of the individual states would extend 
in a given instance is not material, as that 
question is not under consideration, the 
Eighteenth Amendment and the National 
Prohibition Act coming within the jurisdic- 
tion of the United States. But suppose the 
application of the criminal laws of the 
United States generally should be recog- 
nized, but the right of American vessels to 
transport and sell intoxicating liquors 
should be permitted, what would be the ef- 
fect upon the enforcement on land of the 
Amendment and the Act? Nothing is more 
certain than that general demoralization 
would follow. If such transportation and 
sale were permitted without the three-mile 
limit, where would such stocks of liquor 
be taken on, and what disposition would be 
made of them when the ships enter Amer- 
ican ports? There would be interminable 
confusion and lawlessness; the whole 
morale of prohibition law enforcement 
would be broken down; and the law would 
be treated with contempt. No such license 
could lawfully prevail under the Eighteenth 
Amendment and the National Prohibition 
Act; it is not the policy of the people of 
the United States; it is founded upon the 
preposterous assumption that the Eight- 
eenth Amendment and the laws made in 
furtherance of it intended to provide a way 
by which they could be violated. It is 
equivalent to saying that the American peo- 
ple, through their Constitution and laws, 
have placed upon themselves a prohibition 
against access to intoxicating liquors for 
beverage purposes on land, but have per- 
mitted them to such as chance to be on the 
sea. It is an invitation to a dry nation to 
go on the seas to get drunk. It is like a 
man taking a vow never again to drink on 
earth, and then ascending into the heavens 
in an airplane in order to take a drink. 
The people of the United States have 
written into their organic law a denial of 
the right to transport, sell: or possess in- 
toxicating liquors for beverage purposes, 
and we should make ourselves the laughing 
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stock of the world if in our Constitution 
and laws we make loud professions of high 
moral purposes, with a reservation that, in 
some indirect and tortuous ways, we may 
nullify those laws and make them of no ef- 
fect. 

Having thus given my views as to the ap- 
plicability of the Eighteenth Amendment 
and the National Prohibition Act to Amer- 
ican ships on the high seas, I propose next 
to make a brief inquiry into their appfica- 
tion to foreign vessels transporting intoxi- 
eating liquors for beverage purposes with- 
in the three-mile limit of the United States. 

Whether foreign merchant ships in 
United States territorial waters are amen- 
able to the Eighteenth Amendment and the 
National Prohibition Act is to be deter- 
mined by American municipal law together 
with the recognized principles of the law 
of nations as relates to the merchant ves- 
sels of one country within the waters of an- 
other, the controlling principle being that, 
under all conditions, the United States of 
America has a right to make and enforce 
its own laws within its landed and water 
territorial dominions, 

It is well settled that foreign merchant 
vessels within the three-mile limit of the 
United States must submit themselves to 
the jurisdiction of this country in conform- 
ity with the established law of nations. In 
the case of United States v. Dickelman,” 
the Supreme Court, speaking by Mr. Chief 
Justice Waite, stated the general law of na- 
tions to be: 

‘“‘The merchant vessels of one country 
visiting the ports of another for the pur- 
poses of trade, subject themselves to the 
laws which govern the port they visit, so 
long as they remain.”’ 

Accepting this, as we must, as the gen- 
eral law of nations, we come, now, to its ap- 
plication to the Eighteenth Amendment and 
the Prohibition Laws of the United States. 

The Eighteenth Amendment prohibits the 
manufacture, sale or transportation of in- 
toxicating liquors within, the importation 
thereof into, or the exportation thereof from 

(11) 92 U. S. 520. 





the United States for beverage purposes, 
and gives Congress and the several States 
concurrent power to enforce this article 
by uppropriate legislation. 

Acting under this grant of power, Con- 
gress has passed the National Prohibition 
Act, which the Supreme Court, in Rhode 
Island v. Palmer,!* and in other cases, has 
held to be appropriate legislation and con 
stitutionally valid. Section 3 of Title II of 
that Act provides: 

‘‘No person shall on or after the date 
when the Eighteenth Amendment to the 
Constitution of the United States goes into 
effect, manufacture, sell, barter, transport, 
import, export, deliver, furnish or possess 
any intoxicating liquor except as authorized 
in this Act, and all the provisions of this 
Act shall be liberally construed to the end 
that the use of intoxicating liquor as a bev- 
erage may be prevented.’’ 

Under the terms of the Act, the only in- 
toxicating liquors that may be possessed are 
liquors lawfully acquired for private use 
and kept in one’s private dwelling while 
the same is occupied and used by him as his 
dwelling only, as authorized by Section 33 
of the National Prohibition Act. 

The Eighteenth Amendment and the Na- 
tional Prohibition Act apply not only to 
the territorial waters of the United States, 
but, under the law of nations, they are also 
applicable to merchant vessels of foreign 
nations coming within those waters. This 
proposition cannot bé successfully called in 
question under the Supreme Court decision 
above cited, and it is so clearly and definite- 
ly established as the law of the land that 
in the case of Grogan v. Walker, decided 
May 15, 1922, the Supreme Court did not 
mention the general law of nations, but 
simply applied the established rule to the 
case in hand. This case involved the trans- 
shipment of eargo liquors in our territorial 
waters, and is clearly and definitely de- 
cisive of the fact that the National Prohibi- 
tion Act and the Eighteenth Amendment 
apply to foreign vessels in American wa- 
ters. It furthermore holds that transship- 
263 U. 


(12) S., 350. 
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ment is transportation within the meaning 
of the Act. 

There remains, then, for consideration: 
the question as to whether, under all con- 
ditions, the carrying of beverage liquor on 
foreign vessels in American waters is il- 
legal under the Eighteenth Amendment and 
the National Prohibition Act. The forbid- 
den acts that apply in this instance are 
transportation and possession. 

In former Opinions of the Attorney Gen- 
eral’? a distinction was made between li- 
quor as eargo, and liquor as ship-stores. 

Carrying liquor as cargo is clearly trans- 
portation within the meaning of the 
Amendment and of the National Prohibi- 
tion Act, and since the opinions of the At- 
torney General just cited, and the decision 
of the Supreme Court in the case of Gro- 
gan_v. Walker, this point must be taken as 
definitely settled; and since it is illegal to 
transport such liquor, it follows that the 
possession thereof while it is being trans- 
ported is also unlawful and forbidden. 

The question is, therefore, reduced to the 
consideration of ship stores. In carrying, 
or having on board, a reasonable amount of 
beverage liquor as ship-stores by a foreign 
merchant vessel in American territorial wa- 
ters either transportation or possession, or 
both, as prohibited by the Eighteenth 
Amendment and the National Act? 

Considering first the question of trans- 
portation and treating it as a ‘‘earrying 
from place to place,’’ and keeping in mind 
the holding of the Supreme Court in Glou- 
eester Ferry Co. v. Comm. of Pa.'* that 
‘transportation implies the taking up of 
persons or property at some point and put- 
ting them down at another,’’ it is clear that 
carrying beverage liquors as ship-stores by 
foreign merchant vessels is prohibited trans- 
portation when such vessels come within 
American territorial waters. Carrying, or 
moving from ene part of the ocean to an- 
other, of persons or property, on board a 
vessel, is the essence of the act of trans- 


(13) 32 Opp. Atty. Gen., pp. 96 and 419. 
(14) 114 U. 8S. 196. 











portation. It is precisely such transporta- 
tion of liquors within the United States that 
the people prohibited, and intended to pro- 
hibit by the Eighteenth Amendment. They 
intended no restrained, technical, or nar- 
row interpretation of their meaning, and, 
in the words of Mr. Justice Holmes, in Gro- 
gan v. Walker, the Eighteenth Amendment 
‘*did not confine itself in any meticulous 
way to the use of intoxicants in this coun- 
try.” It is obvious that those whose wishes 
and opinions were embodied in the Amend- 
ment meant to stop the whole business. 
They did not want intoxicating liquor in 
the United States, and reasonably may 
have thought that if they let it in some of 
it was likely to stay. When, therefore, the 
Amendment forbids not only importation 
into and exportation from the United 
States, but transportation within it, the 
natural meaning of the words expresses an 
altogether probable intent. The Prohibition 
Act only fortifies in this respect the in- 
terpretation of the Amendment itself. The 
manufacture, possession, sale and trans- 
portation of spirits and wine for other than 
beverage purposes are provided for in the 
Act, but there is no provision for shipment 
or carriage across the country from with- 
out. When Congress was ready to permit 
such a transit, for special reasons, in the 
Canal Zone, it permitted it in express 
words. Title III, Section 20. 

The carrying of beverage liquor as ship- 
stores is not only transportation, but having 
such stores in American waters must be 
held to be possession. While possession is 
not expressly included as one of the pro- 
hibitions in the Eighteenth Amendment, it 
is, nevertheless, included in the National 
Prohibition Act, and, as shown by the de- 
cision in the case of Crane v. Campbell,?® 
it is constitutional to make mere possession 
of liquor for beverage use a crime. The 
Court, speaking by Mr. Justice McReynol 

“4 ’ . 

‘* And, considering the notorious diffieul- 

ties always attendant upon efforts to sup- 
(15) 245 U. 8. 304. 
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press traffic in liquors, we are unable to 
say that the challenged inhibition of their 
possession was arbitrary and unreasonable 
or without proper relation to the legitimate 
lezislative purposes. ’’ 

The decision in the case just cited estab- 
lished the principle that it is constitutional 
to enact legislation making the possession 
of liquor unlawful, and prohibiting such 
possession. This case is directly decisive of 
that point and must, therefore, be taken as 
expressing the unqualified opinion of the 
court that the Congress, as well as the leg- 
islatures of the several states, is clothed 
with plenary power to enact such legislation 
as well as to destroy all property rights 
whatever in intoxicating liquor for bever- 
age purposes, and outlaw it as an article 
of trade and consumption for such pur- 
poses, and forbid its manufacture, sale, and 
transportation, when so intended. 

From this it is manifest that, since the 
National Prohibition Act, of October 28, 
1919, prohibits the possession of intoxicat- 
ing liquors for beverage purposes, all such 
liquors found upon foreign vessels within 
American territorial waters are unlawful, 
and their transportation and possession are 
prohibited. 

From the cases cited, and the consider- 
ations submitted, it is apparent that all 
foreign merchant vessels, and persons on 
them, are forbidden by law to sell, trans- 
port, or possess any intoxicating liquors 
while within a marine league of the shores 
of the United States. 

And, finally, I am of the opinion, that, 
under the Eighteenth Amendment and the 
National Prohibition Act, neither an Amer- 
ican merchant vessel, nor any person on it, 
on whatever waters it may be, nor a foreign 
merchant vessel, nor any person on it, when 
within the territorial waters of the United 
States, can lawfully sell, transport, or pos- 
sess any intoxicating liquors for beverage 
purposes. 

(Signed ) James J. Britt, 
Counsel, Prohibition Unit, 
Washington, D. C. 





INSURANCE—AUTOMOBILE THEFT. 
HILL v. NORTHERN RIVER INS. COMPANY 
207 PAC. 205. 


Supeme Court of Kansas, May 6, 1922. 


Under a contract of insurance issued to pro- 
tect a dealer in automobiles against “theft, rob- 
bery or pilferage,” the act of a swindler who 
deprived the insured of an automobile by means 
of a preconceived plan which involved imper- 
sonation, misrepresentation, and fraud. was a 
species of “theft” for which the insurance com- 
pany was liable. 


Ellis Fink, of Winfield, and C. C. Crow, of 
Kansas City, Mo., for appellant. 

W. L. Cunningham, of Arkansas City, for ap- 
pellees. 

DAWSON, J. The question in this case is 
whether the holder of an insurance policy 
“against theft, robbery or pilferage” of his au- 
tomobile may recover on such policy in a case 
where he was deprived of his car by a pre- 
conceived scheme of impersonation, misrepre- 
sentation, and fraud. The facts were as fol- 
lows: 

A reputable mechanic in Arkansas City 
named Ben Cole, who was a member of the 
Boilermakers’ Union, employed by the Santa 
Fe Railway, and who had money in the bank, 
was robbed of his union card and bank check 
book by a rogue named Montgomery, who aft- 
erwards appeared at the plaintiff's place of 
business. Plaintiff was engaged in selling au- 
tomobiles on easy payments to Santa Fe work- 
men. Montgomery pretended that he was Ben 
Cole, and said he desired to purchase an auto- 
mobile on periodical payments. He gave his 
name as Ben Cole, showed Cole’s union card 
and check book, and made a bargain to buy a 
car from plaintiff on payments, $100 cash, etc., 
and contracted in writing that the ownership 
of the car should remain in plaintiff and that 
the car would not be removed from Cowley 
county without plaintiff's written consent. The 
swindler haggled with plaintiff until after bank- 
ing hours, and then proffered a check for a hun- 
dred dollars drawn on Cole’s bank and signed 
in the name of Ben Cole. The plaintiff called 
the bank by telephone and was assured that 
Ben Cole had an account with it, and that 
Cole’s check was good for that sum. Led by 
these inducements, plaintiff parted with the 
car and accepted the check. The swindler took 
the car, got his personal belongings from his 
boarding house, and he and the car vanished. 








180 





CENTRAL LAW JOURNAL No 10 








Action on the insurance policy. Judgment for 
plaintiff. Defendant appeals. 

Was plaintiff's loss within the terms of the 
insurance policy? Our criminal law defines 
stealing and obtaining property by false pre- 
tenses as distinct offenses, although the punish- 
ment for each is the same. Gen. Stat, 1915, §§ 
3467, 3448, 3449. It may well be that in a 
prosecution for the crime narrated the strict 
rules of our criminal law would require that 
the swindler be charged with the latter of- 
fense rather than the former. But it cannot be 
said that the contract of insurance was drawn 
to fit the narrow limitations of the Kansas 
Crimes Act. In the analogous case of Grain & 
Supply Co. v. Casualty Co., 108 Kan. 370, 195 
Pac. 978, 16 A. L. R. 1488 and note, where the 
action was against a fidelity company to reim- 
burse plaintiff “for such loss of money, securi- 
ties and personal property * * * which the 
employer shall have sustained by reason of any 
act or acts constituting larceny or embezzle- 
ment, committed by the employee,” it was held 
that acts constituting embezzlement were not 
to be construed under the strict rules of local 
criminal law, but that — 


“The bond is to be interpreted in the light 
of its nature as a contract of insurance, in view 
of its purpose as such, and with a considerable 
degree of liberality in favor of the insured and 
against the insurer by reason of its having 
framed the contract. A risk fairly within its 
contemplation is not to be avoided by any nice 
distinction or artificial refinement in the use 
of words. The term ‘embezzlement’ must be 
deemed to have been used in its general and 
popular sense rather than with specific refer- 
ence to the precise detinition of the local 
statute.” 108 Kan. 382, 383, 195 Pac. 978, 980 
(16 A. L. R. 1488). 


The prevailing rule is that any scheme, 
whether involving false pretenses or other 
fraudulent trick or device, whereby an owner 
of property is swindled out of it with the pre- 
conceived intent of the swindler not to pay for 
it, is classed as larceny and is punished ac- 
cordingly. Here the swindler planned to fraudu- 
lently get possession of the plaintiff’s property 
with intent to deprive him of it without his 
consent. The swindler’s pretense that he was 
Ben Cole, and the exhibition of Cole’s union 
card and check book, his delaying the deal un- 
til after banking hours, etc., were merely the 
means which he used to obtain possession of 
the car and deprive the owner of it. So, too, 
the taking of the car out of Cowley county was 
a fraudulent taking of possession with intent 
to deprive the owner of it. Plaintiff never free- 
ly consented to sell the automobile to any per- 
son except the real Ben Cole. He never con- 
sented to part with his title without full pay- 





ment. He never consenteu to anybody’s posses- 
sion of the car except within the limits of Cow- 
ley county. : 

Under these circumstances, the plaintiff was 
deprived of his property by a species of “theft,” 
and such an offense is generally so defined. 

In 3 Bouvier (Rawle’s 3d Ed.) 3267, “theft” 
is thus defined: 

“A popular term for larceny. 

“It is a wiaer term than larceny and includes 
other forms of wrongful deprivation of property 
of another. 

“Acts constituting embezzlement or swindling 
may be properly so called.” 

In 25 C. J. 657, the distinction is drawn be- 
tween the closely allied crimes of obtaining 
property by false pretenses and larceny, but 
there, supported by many authorities, it is said: 

“The distinction between the crimes of ob- 
taining by false pretense and larceny lies in the 
intention with which the owner parts with the 
property. If the owner in parting with the 
property intends to invest the accused with th2 
title as well as the possession, the latter has 
committed the crime of obtaining the property 
by false pretense. But if the intention of the 
owner is to invest the accused with the mere 
possession of the property, anu the latter with 
the requisite intent receives it and converts it 
to his own use, it is larceny.” . 

Here it was perfectly plain that Montgomery’s 
fraudulent scheme to deprive plaintiff of the 
automob..e was preconceived. This constituted 
“larceny” as defined in Corpus Juris, supra, 
and as defined in Bouvier supra. In State v. 
Woodruff, 47 Kan. 151, 27 Pac. 842, 27 Am. St. 
Rep. 285, the defendant was convicted of steal- 
ing a mare. The evidence showed that he had 
preconceived the plan to deprive the owner of 
the animal, and he effected that object by going 
to the owner and telling him he had the tooth- 
ache and wanted to hire the beast to ride to 
town, stating that he would return it at noon. 
The owner consented and assisted in saddling 
and bridling the mare. The defendant made 
away with the mare, and it was never found 
or recovered. This court said: 


“Where a person obtains possession of a horse 
with the consent of the owner, by falsely and 
fraudulently pretending that he wants to use 
him a short time for a temporary purpose, and 
will return him to the owner at a specified 
time, when in fact he intends to and does wholly 
deprive the owner of the horse and appropri- 
ates him to his own use, there is such a tak- 
ing and carrying away as to constitute the of- 
fense of grand larceny.” Syl. par. 1. 


In State v. Flaherty, 103 Kan. 393, 173 Pac. 
919, ihe defendants were convicted of grand lar- 
ceny. The evidence showed that they precon- 
ceived a plan to swindle George Roth out-of 
$5,350 by inducing him to bet that sum of 
money on a fake horse race. The money was 
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received by an associate of defendants, and the 
swindlers pursuant to their preconceived 
scheme converted it to their own use. This 
court said: 

“It is argued that the statute does not em- 
brace every act which was larceny at the com- 
mon law, and, that it is not larceny to obtain 
possession of money by some trick, fraudulent 
device, artifice, or means, with the intention of 
stealing the same. This argument is not good. 


17 R. C. L. 16, uses this language: 


“‘Obtaining money under the pretense that 
it is to be bet on a race, and with the intent 


at the time to convert it to the bailee’s own 
use, the race being a mere sham to aid this 
purpose, is larceny.’” 103 Kan. 394, 173 Pac. 
920. 

‘In Tredwell v. United States (C. C. A.) 266 
Fed. 350, it was held: 


‘“Tf, at the time of lawfully coming into pos- 
session of property of another, the one to whom 
the property is intrusted has the intention of 
appropriating it to his own use, the crime thus 
committed is larceny.” 

In Towns v. State, 167 Ind. 315, 78 N. E. 
1012, 119 Am. St. Rep. 501, it was held that 
the soliciting ‘and receipt of money, by defend- 
ant, at a church, with the intent to appropri- 
ate such monéy to his own use, falsely repre- 
senting to the contrioutors that such money 
was to be used for a certain benevolent pur- 
pose, constituted the felonious element#‘of lar- 
ceny. , 

To the same effect are State v. Brown (im- 
pérsonation with intent to deprive owner of 
mare) 25 Iowa, 561; People v. Morse (false 
pretenses with intention to deprive owner of 
money) 99 N. Y. 662, 2 N. E. 45; Common- 
wealth v. Lawless (impersonation of a soldier 
with intent to deprive of bounty) 103 Mass. 
425. 

We have examined the case of Deiafield v. 
London & Lancashire Fire Ins. Co., 177 App. 
Div. 477, 164 N. Y. Supp. 221, relied on by 
appellant. The reference to the insurance 
policy in both opinions is too brief to compare 
its terms with the one at bar, and the facts 
appear to have involved a_bailment to the 
swindlers with power to sell and their promise 
to pay a fixed sum for the car after its sale by 
the bailee, etc. The court, Appellate Division, 
held: 

“While this policy insures against ‘theft,’ it 
seems clear that it was not the intention of the 
parties to the contract of insurance to insure 
against larceny by trick and device; that is 
theft, the commission of which involves as an 
essential element, the deception of the insured, 
resulting in a surrender of the possession of 
his property. The term ‘theft,’ as used in this 
policy, does not include all forms of larceny 
recognized by law. It does not include a lar- 
ceny perpetrated as this was under the form 





and guise of a business transaction conducted 
by the insured himself.” 177 App. Div. p. 480, 
164 N. Y. Supp. 223. 


It seems that this New York case may have 
had several features to distinguish it from the 
one before us; but, whether it had or not, it 
does not persuade us to abandon the reasoning 
of our own analogous case first above cited, nor 
of the other cases which we have mentioned, 
nor does it shake our conviction that the case 
at bar was correctly decided; and the judg- 
ment is affirmed. 

All the Justices concurring. 





NOTE—Automobile Theft Policy as Covering 
Swindle.—In addition to the cases cited by the 
Court in the reported case, it might be well to 
mention two or three other cases which have 
some bearing upon this question. In the case 
of Federal Insurance Lompany v. Hiter, 164 Ky. 
743, 176 S. W. 210, L. R. A. 1915 E 575, it ap- 
peared that the owner of an automobile loaned 
it to another for a specific purpose and to go 
to a certain place. The borrower went beyond 
that place and never returned the machine. 
The machine was abandoned in the remote sec- 
tion of a different state in a badly damaged 
conuition, and the borrower did not notify the 
owner where it might be found, and it was not 
in fact recovered for some six or seven weeks 
after it should have been returned. It was held 
that there was a conversion of the machine and 
that the damage came within the terms of the 
policy insuring against loss or damage occa- 
sioned by theft, robbery or pilferage. : 

In Gunn v. Globe & R. F. Ins. Company, Ga. 
App., 101 S. B. 691, it was held that such a poli- 
cy did not cover the fraudulent conversion of a 
machine intrusted to the wrongdoer for the pur- 
pose of having it repaired. 

The act of one in whose possession a car was 
placed for the purpose of sale, in selling the 
ear for $400.00 when the agreement was that 
the car should be sold and the owner paid 
$700.00, was held not to amount to theft, rob- 
bery or pilferage within the terms of an in- 
surance policy. Siegel v. Union Assur. Socy., 90 
Misc. 550, 153 N. Y. Supp. 662. 








SOME DETECTIVE 


A lot of bank notes had been stolen in Lon- 
don, and word reached a detective that an old 
woman who was a notorious “fence” had at 
least one of them. Proceeding to her house he 
made a thorough search of the rooms, but 
without success. 

Turning to the woman and handing her back 
the candle she had lent him to work with, 
he said, “Well, this time, I confess I am beaten. 
Tell me where it is, mother, and I’ll get you 
off.” 

The promise was sufficient. “You’ve had it 
in your hand for the last half hour,” she said, 
“and gave it me back this minute. It’s wrapped 


; around the candle.”—Boston Transcript. 
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1. Associations—Title of Ownership.—Where 
trustees of a land association conveyed land sub- 
ject to outstanding bonded indebtedness and were 
under duty to look after the payment of the bonds 
and to protect the property securing them from 
adverse titles, held, that their relationship to the 
property had not ceased, and a suit against them 
concerning title to the land was binding on the 
association.—Houston Oil Co. v. Village Mills Co., 
Tex., 241 S. W. 


2. Automobiles—Agency.—Where defendant’s son 
was driving his father’s automobile at the time 
he injured plaintiff, without his father’s knowledge 
or consent, and for the son’s own purposes, the 
fact that defendant’s daughter was riding in the 
car with the son does not make the son the agent 
of defendant, so as to render defendant liable for 
a eee: v. Allen, N. Y., 194 N. 


3.——Infants.—Where an automobile was sold to 
an infant, who made partial payments on the pur 
chase price, the contract is not executed as to the 
payments made by the infant, so as to prevent 
recovery of them by him, but there can be set off 
against such recovery the value of the use of the 
automobile while it was in the infant’s possession. 
Rice Auto Co. v. Spillman, D. C., 280 Fed. 452. 


4.——Licenses.—Automobiles used for family pur- 
poses, including hauling of pacKages, bundles, etc., 
from town to the owner’s residence, does not make 
them ‘“‘commercial vehicles,” within the Tax Law 
relating to automobile licenses.—Zabriskie v. Law, 
N. Y., 194 N. Y. 8S. 626. 


5.——Warranties.—An agent to solicit contracts 
for the purchase of automobiles had apparent au- 
thority to make representations as to horse-power, 
hill-climbing ability, gasoline consumption, etc., 
which did not relate to workmanship, ma 
ete., covered by a written warranty, though he 
had no authority to make warranties beyond those 
contained in the contract.—Manes v. J. I. Casv 
Threshing Mach. Co., Tex., 241 S. W. 757. 


6. Bankruptcy—Attorneys’ Fee—A claim of a 
vankrupt’s attorney for services rendered in a suit 
prior to commencement of the bankruptcy proceed 
ing should be filed as a claim against the estate 





either in the secured or preferred class, where the 
attorney claims a lien on some particular fund, and 
where it has not been so filed the validity of such 
lien cannot be passed on on certificate by referee 
in connection with such attorney’s fee to be al- 
lowed as attorney in bankruptcy proceeding.—In Re 
Taylor, Wyo., 280 Fed. 127 


7.—Incrimination.—Where the bankrupt claims 
that the filing of full schedules would tend to in- 
criminate him, but he offered to file such schedules 
as could not be used against him in pending crim- 
inal proceedings, he will be permitted to file his 
schedules in accordance with the offer, and to 
submit to the court the matter eliminated, so that 
the court may say whether the part eliminated, if 
filed, would tend to incriminate the bankrupt.—In 
Re Naletsky, Conn., 280 Fed. 437. 


8.——Liens.—Under Bankruptcy Act, § 67c 
(Comp. St. § 9651[c]), providing that a lien ob- 
tained in or pursuant to any suit or proceeding be- 
gun within four months shall be dissolved by the 
adjudication, where an action was begun and 
judgment entered more than four months before 
the filing of the petition, the final process for the 
enforcement of the judgment by a sale of property 
seized under execution cannot be interfered with 
or annulled by a summary proceeding, but only by 
+ geass action.—In Re Maddox, Ky., 280 Fed. 


9.——Lien.—Where chattels owned by the bank- 
rupt subject to chattel mortgages, the validity of 
some of which was disputed, were of such a char- 
acter as to involve heavy expense in keeping them, 
the referee, to preserve as much of the estate as 
possible, can order the sale of such chattels free 
of the mortgage lien, the lien to attach to the pro- 
ceeds of the sale, even though the amount secured 
by the chattel mortgages greatly exceeds the ap- 
praised value of the chattels.—In re Theiberg, N. 
J. 280 Fed. 408. 


10.——Partnership.—Notes reading. ‘I, we, or 
either of us promise to pay,’’ two of which were 
signed by both partners individually, and the other 
of which bore the name of the partnership by one 
of the partners, and all of which represented debts 
incurred for the benefit of the partnership, held tu 
evidence the “individual debt’’ of the partners, 
within Bankruptcy Act, § 5f (Comp. St. § 9588), 
entitling the individual debts of the partners to be 
first paid out of the partners’ individual property 
on bankruptcy of partnership.—In Re Davis & 
Trousdale, Tex., 280 Fed. 136 


11. Banks and Banking—Acceptance of Check.— 
Under Negotiable Instruments Law, §§ 132, 185, 
189, 191 (Vernon’s Ann. Civ. St. Supp. 1922, arts. 
6001—132, 6001—185, 6001—189, 6001—191), requiring 
an acceptance of a check by a drawee bank in 
writing to sustain a suit on the check by payee 
against the bank, a drawee bank’s payment of a 
check upon a forged indorsement, stamping the 
check “Paid,” and charging the amount thereof 
to the drawer’s account, does not constitute such 
an acceptance, nor can the bank’s retention of a 
check so paid after payment be deemed Such an 
acceptance, under section 137 (article 6001—137), 
providing that the destruction or refusal to return 
a bill delivered for acceptance shall be deemed an 
acceptance.—Lone Star Trucking Co. v. City Nat. 
Bank of Commerce, Tex., 240 S. W. 1000. 


12.——Collateral.—Where note to bank authorized 
bank on nonpayment of note to sell collateral held 
by the bank to secure the note, and provided that 
the collateral after payment of note “be applied 
as herein provided to the payment of any other 
obligation or indebtedness due by the maker here- 
of to the bank or the holder of this note,’’ and that 
the surplus, if any, after the payment of the note 
and any other indebtedness due by the maker to 
the bank, together with all costs be paid to the 
maker, and that if the proceeds of such collection 
or sale are insufficient. to pay the “‘note, costs 
and all other indebtedness’’ the maker agreed on 
demand to make good the deficit, the bank was not 
authorized to hold such collateral after payment 
of such note to secure other previously executed 
but unpaid note.—Garrett v. Bank of Chelsea, Mo., 
241 S. W. 87. 
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13.——Credits.—A letter of credit, procured by 
buyer for seller for a valuable consideration and 
declared to be irrevocable, is a complete and in- 
dependent contract between the seller and the 
bank issuing it, and not a mere option, which 
must be accepted by performance by the seller in 
accordance with its terms before liability fastens 
upon the bank.—Doelger v. Battery Park Nat. 
Bank, N. Y., 194 N. Y. S. 582. 


14.——Estoppel.—Though conveyancing by a na- 
tional bank be ultra vires, yet if it engages there- 
in, and its cashier negligently makes a mistake 
in drawing papers for another, it is liable for the 
damages to him.—Fillbach v. First Nat. Bank of 
Fennimore, Wis., 188 N. W. 655. 


15.——Measures of Damages.—A verdict for $500 
damages against a bank refusing to pay checks 
of a mercantile depositor having sufficient funds 
to cover held not so excessive as to warrant re 
viewing court in disturbing the same, or to con 
clude as matter of law that it was given under 
the influence of passion or prejudice, though evi- 
dence was indefinite as to any specific amount 
of damages sustained.—Browning v. City of Vernal, 
Utah, 207 Pac. 462. if 


16.——Repeal.—The section of the banking act 
(Gen. Stat. 1915, § 523), providing that stockholders 
of a bank shall be additionally liable for a sum 
equal to the par value of the stock owned by each, 
was not repealed by the amendment to section 2. 
art. 12, of the Constitution adopted in 1906, which 
provides that: 

‘‘Dues from corporations shall be secured by the 
individual liability of the stockholders to the 
amount of stock owned by each stockholder, and 
such other means as shall be provided by law,” 
a State Bank v. Laughlin, Kan., 207 

ac. , 


17. Bills and Notes—Consideration.—The recis- 
sion by agreement of the parties of a contract, 
which formed the consideration for the note in 
suit, destroys the obligation of the note; the con- 
sideration failing.—Rigby v. Boone County State 
Bank, Tex., 241 S. W. 207. 


18.——Liable Severally.—In view of Negotiable 
Instruments Law (article 13, § 87), where there 
was no evidence to show that defendant and an- 
other jointly and severely indorsed an accommoda- 
tion note, the law implies that they had agreed to 
be liable severally in the order in which their 
names appeared; the relationship between accom- 
modation parties to a note being the same as that 
existing between the parties to ordinary business 
paver—Leonard v. Union Trust Co., Md., 117 Atl. 


19.——Loans.—Where a bank purchasing notes 
obtained by fraud. at the time of the purchase, 
took new notes in lieu thereof from the maker and 
issued certificates of deposit to the seller of the 
notes, it could not recover from the maker on the 
theory that the amount of the certificates of de- 
posit was a loan to them on the new notes.— 
Tripp State Bank v. Jerke, S. D., 188 N. W. 314. 


20.—wWriting Prevails—Under section 5829. 
Gen. St. 1913, part of the Negotiable Instruments 
Act, words expressing the sum payable prevail 
over figures, but, if the words are ambiguous or 
uncertain, reference may be had to the figures. In 
the note sued on, the words are badly written and 
spelled but they are not ambiguous or uncertain 
and they prevail over the figures.—Bonn v. Maertz, 
Minn., 188 N. W. 262. 


21. Carriers — Baggage. — Where a passenger 
checked a trunk and offered to declare its value 
as being more than $100, according to the car- 
rier’s rules but, owing to the fact that the proper 
agent was not present, consented to declare the ex- 
cess value at the end of the route and to pay 
the scheduled rate and offered to pay the excess 
charge before suing for its loss, the carrier was 
not relieved from liability for the excess value, 
because of plaintiff's failure to declare it when 
the baggage was checked.—Payne v. Boswell, Tex., 
241 S. W. 761. 


22. Chattel Mortgages—Conveyance.—A mort- 
gage presupposes an existing indebtedness, which 
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the grantor or mortgagor remains under a legal 
obligation to pay, and, wherever no such obliga- 
tion exists, an agreement to resell does not con- 
vert an absolute conveyance into a mortgage, but 
it is a mere privilege to repurchase.—Mitts v. 
Price, Miss., 92 So. 163. 


23. Constitutional Law—Bill of Rights.—The 
first ten amendments to the Constitution of tne 
United States, constituting a bill of rights, were 
not designed as limits upon the state government, 
in reference to their own citizens, but exclusively 
as restrictions upon federal power.—Burke v. State, 
Ohio, 185 N. E. 644. 


24.——Building Permits.—Where a municipal or- 
dinance requires the owner of land to obtain a per 
mit from the city building inspector before he can 
lawfully erect a building thereon, and the landown 
er has fully complied with all the requirements of 
the ordinance, and the rules and regulations of the 
city in respect thereto; the city authorities cannot 
arbitrarily refuse such permit. Some lawful reason 
based on the state’s delegated police power must 
be given for refusal; otherwise, the owner is de- 
prived of the beneficial use of and dominion over 
his land, and the refusal is tantamount to taking 
the land without compensation and without due 
process of law. Mandamus will issue to compel the 
city to grant such building permit, where its re- 
turn to the alternative writ discloses no valid 
reason for its refusal.—State v. City of Charleston, 
W. Va., 112 S. E. 577. 


25.——Parents’ Rights.—The natural right of par- 
ents to the custody and affection of their children 
in addition to the right to their service and earn- 
ings and to damages for injuries impairing the», 
ability to serve is within the protection of the 
constitutional provisions for due process of law as 
much as those rights which merely affect the 
pocketbook, and the parents cannot be deprived 
thereof without due process under Const. Wis. art. 
1, § 1, which includes the guaranty of due process 
in its general language as much as does the more 
specific language of Const. U. S. Amend. 14.— 
Lacher v. Venus, Wis., 188 N. W. 613. 


26.—Remedies for Abuse.—The constitutional 
guaranty of freedom of speech is not encroached 
upon by affording appropriate remedies for the 
abuse of the privilege of free speech.—Robison v. 
Hotel & Restaurant Employees Local No. 782, Idaho, 
207 Pac., 132. 


27. Contracts—Expressed.—Though there must 
be a meeting of the minds of the parties to con 
stitute a contract, such meeting of the minds ts 
to be determined by the expressed, and not by the 
secret, intention of the parties.—Seavy & Flarsheim 
sae Co. v. Monarch Peanut Co., Mo., 241 8S. 
W. 643. 


28. Corporations—By-Law.—A corporation which 
has declared a dividend cannot arbitrarily withhold 
such dividend from the stockholder who is indebted 
to the corporation, though it may adopt a binding 
by-law which in effect retains a lien upon the divi- 
dend to secure an indebtedness of its stockholder 
to it by requiring settlement of the debt before 
payment of the dividend.—George D. Hope Lumber 
Co. v. Stewart, Mo., 241 S. W. 675. 


29.——Estoppel.—_Where the vice president of an 
insurance company, who had given to the com- 
pany his notes secured by collateral in payment for 
the balance due on the stock for which he sub- 
scribed, had permitted the company with his 
knowledge to hold out the notes to other stock- 
holders and to its creditors as valid obligations. 
he is estopped, after the appointment of a receiver 
for the company, to deny that the notes were legal 
obligations.—Stuart v. Mitchell, Tex., 241 S. W. 713. 


30.—Lex Res Sita.—Code 1907, § 6112, authorizing 
actions against corporations for personal injuries 
in the county where the injury occurred, only per- 
mits an action for libel published in a newspaper in 
the county where the newspaper was published 
and not in counties where it was merely circulated, 
especially in view of the form of complaint pre- 
scribed by section 5382.—Age-Herald Pub. Co. v. 
Huddleston, Ala., 92 So. 193. 
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31.——Possession.—_Where a mortgage securing 41. Eminent Domain—Defined.—The phrase, 


corporate bonds pledged, not only all the property 
of the corporation, but also the rents, issues, and 
profits thereof, it covered personal property ac 
quired by the corporation subsequent to the mort- 
gage, so that execution could not be levied on ac- 
counts receivable by the corporation after a re- 
ceiver had been appointed in proceedings to fore- 
close the mortgage, though, if the mortgage had 
not pledged after-acquired property, the mort- 
gagee would have no better right to them than 
an unsecured creditor, and the creditor first levy- 
ing thereon would possess.—Colonial Trust Co. v. 
= Harbor Electric L. & P. Co., N. J., 280 Fed. 


32.——Powers.—Where the secretary of a cor- 
poration organized to buy and sell land was vested 
with power to sell and develop its lands and water 
rights, and by special act of the directors was also 
made sales agent and manager with power to sell 
its lands, so far as authority to dispose of its lands 
and concomitant rights was concerned, his powers 
were coextensive with those of the corporation. 
—lIrrigated Valleys Land Co. v. Altman, Cal., 207 


33.——President’s Authority.—As a general rule, 
the president of a corporation has no power to 
mortgage its assets without the authority of the 
board of directors.—In Re National Consumers’ Ex- 
change, Md., 280 Fed. 449. 


34.——-Stock.—Preferred stock in Ohio corpora- 
tions has equal voting power with every other class 
unless limitations or restrictions upon such power 
are made by the resolution by virtue of which 
the preferred stock was authorized, and any agree 
ment, understanding, or belief to the contrary, not 
expréssed in such resolution, is ineffective.—State 
v. Urschel, Ohio, 1385 N. E. 630. 


35. Covenants—Grantee’s Action.—An action for 
breach of covenant against incumbrances may be 
maintained, where there is an outstanding term 
on lands conveyed, although its existence is known 
to the grantee at the time of the execution and 
the delivery of the deed.—Klippel v. Borngesser, 
Wis., 188 N. W. 654. i 


36. Customs and Usages—Bank Deposits.—In an 
action against a bank to recover a deposit of Mex- 
ican money, the prayer being for silver money 
or its equivalent in American money, defendant 
was properly permitted to introduce evidence of 
a general course of dealing between bankers and 
depositors in the locality wherein time deposits of 
Mexican money were paid in Mexican bank bills 
rather than in current funds of the United States. 
—Barreda v. Milmo Nat. Bank, Texas, 241 S. W. 
743. 


37. .D 9g e—Where growing crops 
are damaged by fumes from an ore-roasting plant 
from time to time throughout the growing season, 
the measure of damages is the difference between 
the value at maturity of the probable crop if there 
had been no injury, and the value of the actual 
crop at such time, less the expense of fitting for 
market that portion of the probable crop which 
was prevented from maturing by the injury.—Pea- 
cock v. Wisconsin Zinc Co., Wis., 188 N. W. 641. 


Meaa 





38.——Medical Examination.—In personal injury 
action, the court properly refused to compel plain- 
tiff at trial to be put under the influence of laugh 
ing gas to be examined as to his injury by a phy- 
sician testifying for defendant.—Mackay Telegraph- 
Cable Co. v. Armstrong, Tex., 243 S. W. 795. 


39. Deeds—Construction.—The practical con- 
struction given by the parties as an interpretation 
of the grant is never admissible to throw down 
language which is definite and certain, nor when in 
violation of settled rules of construction.—Park- 
man v. Freeman, Me., 117 Atl. 301. 


40. Depositions—Evidence.—Where a defendanr 
was present and testified during the trial, refusal 
to permit defendants to introduce parts of such 
defendant's deposition not explanatory of the parts 
introduced by plaintiff held not error.—Murphy ~. 
Electric Park Amusement Co., Mo., 241 S. W. 651. 





“where private property shall be taken for public 
use,”’ contained in section 19, article 1, of the Con- 
stitution of Ohio, implies possession, occupation 
and enjoyment of the property by the public, or by 
public agencies, to be used for public purposes.— 
Pontiac Improvement Co. v. Board of Com’rs, 
Ohio, 135 N. E. 635. 


42. Fixtures—Machinery.—Machinery sold a 
milk and cream company under contracts of con- 
ditional sale did not attach to the realty and be- 
come subject to mortgage liens, where it could be 
removed with very little, if any, damage to walls 
or to the building, though foundation had to be 
placed under a boiler and a wall erected to pro- 
tect it—In Re Hemmer, N. Y., 280 Fed. 414. 


43. Frauds, Statute of—Possession.—Delivery of 
possession by vendor, who owned merely an un- 
divided interest, held not the placing of purchaser 
in possession of the property, within Code 1907, § 
4289, subd. 5, requiring land contract, or note or 
memorandum thereof, to be in writing, unless pur- 
chase money or portion thereof is paid and the 
purchaser is put in possession, so as to take ven- 
dor’s contract to sell the entire fee out of the in- 
ee of statute.—Barclift v. Peinhardt, Ala., 92 


44.——Promotor.—False declarations regarding 
the financial condition of such corporation, made 
by a promotor thereof to induce the purchase of 
shares of stock therein, though not in writing, are 
binding upon the defendant, notwithstanding the 
statute of frauds.—Conway v. Bailey, W. Va., 112 S. 
E. 579. 


45. Guaranty—Creditor Duty.—Guarantor of pay- 
ment may be sued immediately on principal’s non- 
payment, but guarantor of collection cannot be 
held until the creditor has unsuccessfully exhausted 
the ordinary means of collection from principal. 
—Consolidated Steel Corp. v. Pressed S. Car Co., 
N. Y., 194 N. Y. 8S. 649. 


46. Health—Undertakers.—Laws 1921, c. 464, 
which requires all undertakers to procure an em- 
balmer’s license in the manner therein prescribed, 
cannot be sustained as a regulation of the public 
health or welfare, in view of the fact the embalm- 
ing is not required, and is not universally prac- 
ticed before burial, and an undertaker is defined 
as one whole business is to arrange for burying 
the dead and to oversee funerals, while the statute 
defines embalming as the disinfection or preserva - 
tion of the dead human body by chemicals.—State 
v. Whyte, Wis., 188 N. W. 607. 


47. Husband and Wife—Dower.—In an antenup- 
tial agreement, where the wife agreed that she 
would not either before or after the death of the 
husband claim any interest in any real or personal 
property of the husband at the time of the mar- 
riage, etc., and the wife consented that the husband 
might dispose of by will his real and personal 
estate as he might wish, and bound herself that 
she would not in any way interfere with or at 
tempt to set the will aside, the words “dower in- 
terest’’ were intended to cover the personal prop- 
erty as well as the real.—Lawrence v. Lawrences, 
Mo., 241 S. W. 649. 


48. Insurance—Amount of Claim.—In an action 
on two life insurance policies, even if the amounts 
claimed, by inadvertence or otherwise, did not cor- 
respond with the amounts named in the policies, 
this fact alone would not preclude a recovery as 
to the amount claimed, if the proof was otherwise 
sufficient.—National Life & Accident Ins. Co. v. 
Jackson, Ala., 90 So. 201. 


49.——Party in Interest.—Where fire policy cover- 
ing the total value of stacked wheat was issued to 
owner of one-third interest therein, with knowledge 
on the part of the insurer that insured was owner 
of merely a one-third interest, the insured, on 
destruction of the wheat, could not maintain an 
action for the total loss as the real party in inter- 
est, under Civil Code, § 25 (Gen. St. 1915, § 691d), 
or in a representative capacity, under section 2%, 
but could recover merely the amount of his inte: 
est therein.—Burrows v. Farmers’ Alliance Ins. Cu., 
Kan., 207 Pac. 431. 
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50. Concealment.—False statement, in applica- 
tion for life insurance, that applicant had never 
been under treatment in a sanitarium, and had 
within five years been treated only by a nameé 
doctor, in connection with statement that he haa 
never had any other than a minor illness, whereas 
he had within four years been in a sanitarium un- 
der treatment by other doctors for tuberculosis, 
being material to the contract, bars recovery on 
the policy.—Loving v. Mutual Life Ins. Co. of New 
York, Md., 117 Atl. 323. 


51.—Waiver.—Any act of an insurance com- 
pany, recognizing as an existing contract with it 
the policy of insurance sued upon, after knowledge 
that the cause of forfeiture has occurred, is a 
“waiver” of such cause of forfeiture.—North Brit- 
ish & Mercantile Ins. Co. v. Lucky Strike Oil & 
Gas Co., Okla., 207 Pac. 446. 


52. Intoxicating Liquors—Sale Defined.—Under 
provisions of Gen. St. 1913, § 3188, the terms ‘“‘sell’’ 
and “‘sale’’ include barters, gifts, and all means of 
furnishing liquor in violation or evasion of law.— 
State v. Abdo, Minn., 188 N. W. 274. 


53.—-Search Warrant.—Liquor in possession of 
a drug company, under a permit to keep and sell 
the same for lawful purposes, cannot lawfully be 
seized under a search warrant issued on an af- 
fidavit charging unlawful sale of liquor on the 
premises.—In Re Alpern, N. Y., 280 Fed. 432. 


54. Master and Servant—Agency.—Proof that 
defendant’s automobile, at the time it struck plain- 
tiff, was being operated by defendant’s son, who 
had received defendant’s consent to make the trip 
in question, and that the automobile had been pur- 
chased for the use of the family and was frequent 
ly driven by the son, and, at the time of the acci- 
dent, was occupied also by defendant’s daughters 
and their friends, held not to show, as a matter 
of law, that the son was acting for their father in 
driving the automobile at the time of the acci- 
dent, but to require submission of that issue to the 
jury.—Crossett v. Goelzer, Wis., 188 N. W. 627. 


55.——Assumed Risk.—The defense that the serv- 
ant assumed the risk of the danger is not avail- 
able as to injuries caused by the master’s negli- 
gence in not furnishing a reasonably safe place to 
work. Schuh v. American Car & Foundry Co., Mo., 
241 S. W. 641. 


56.——Assumed Risk.—An_ experienced section 
hand, knowing that six or eight men were neces- 
sary to carry a rail with reasonable safety, held 
to have assumed the risk of strain when he at- 
tempted to move it with four men, though he acted 
in compliance with the order of his foreman.—Mat- 
son v. Hines, Mont., 207 Pac. 474. 


57.——Common Tool.—A V-shaped ladder used by 
a freight car mender was not a ‘‘common tool’ so 
as to fall within the exception to the general rule 
that an employer is bound to inspect and test the 
tools and appliances furnished to his employees 
and to keep them in sufficient repair.—Goebel v. 
St. Louis-San Francisco Ry. Co., Mo., 241 S. W. 
665. 


58.—Res Ipsa Loquitur.—Under the doctrine of 
res ipsa loquitur, the unexplained falling of a rail- 
road bridge, causing injury to a trainman, estab- 
lishes a prima facie case of negligence.—Connor v. 
Atchison, T. & S. F. Ry. Co.. Cal., 207 Pac. 378. 


59. Mines and Minerals—Liquidated Damages.— 

Under a well-drilling contract, providing for stip- 
ulated damages to the driller for delays “within 
the control of’ the employers, but that such pro- 
vision should not be applicable in event of strikes, 
riots, etc., “or anything beyond the control of’’ the 
employers, the exculpatory conditions under the 
former phrase must be of the same kind and 
character as those specifically enumerated in the 
latter, which, to give effect to all the language 
used, should be considered not as necessarily ex- 
cluding every imaginable condition not within the 
employers’ physical control, but as explanatory of 
and a guide in determining the character and kind 
of conditions -which should exempt them from do 
ing the things essential to the prosecution of the 
work.—Security Banking & Investment Co. v. Flan 
agan, Tex., 241 S. W. 702. 





60. Monopolies—Labor.—Under St. 1907, p. 984, 
as amended by St. 1909, p. 594, providing that la- 
bor, skilled or unskilled, is not a commodity, an 
agreement of printing associations to sell their 
labor only to persons coming within a certain class 
was legal, and involves no restraint of trade.— 
Overland Pub. Co. v. Union Lithograph Co., Cal., 
207 Pac. 412. 


61. Mortgages—Negligent Mortgagor.—When the 
mortgagor has been negligent, the court has no 
power to relieve him from paying the principal of 
notes whose due date has been accelerated by non- 
— of interest.—Poe v. Hall, Tex., 241 S. W. 


62. Municipal Corporations — Nuisance. — The 
state can maintain an action against a municipal 
corporation and the creators of a public nuisance 
through the prosecuting attorney; the municipa? 
corporation being capable of being dealt with in 
this respect the same as any individual.—State v. 
City of Sedalia, Mo., 241 S. W. 656 


63. Principal and Agent—Duties of Agent.— 
Where an agent was appointed to settle and ad- 
just a claim against a carrier, in an action by 
his principal for the sums collected, the agent 
could not be permitted to occupy the position of 
one refusing or failing to make the collection of u 
balance to which he had long been entitled and yet 
at the same time refuse to settle with his prin- 
cipals, on the sole ground that such collection had 
— been made.—Rowland v. Horst, Cal., 207 Pac. 
73. 


64. Railroads—Care of Driver.—Ordinary care re- 
quires the driver of an automobile to have his car 
under control and to look after passing obstruc- 
tions to his view so as to be able to avoid an ap- 
proaching train.—Freie v. St. Louis & S. F. Ry. 
Co., Mo., 241 S. W. 671. 


* 65.——Crossings.—Vernon’s Ann. Pen. Code Supp. 

1918, art. 8201, making a person driving a motor 
vehicle or motorcycle toward an intersection of a 
public street or highway with railroad tracks, 
“where the view of the said crossing is obscured 
either wholly or partially,’ who fails to reduce 
the speed of the vehicle not to exceéd 6 miles per 
hour at some point not nearer than 30 feet of such 
track, unless there are flagmen or gates showing 
the way to be clear, guilty of misdemeanor, held 
ig * ~~ ee ee v. Hines, Tex., 240 
Ss. . 1015. 


66. Sales—Acceptance.—That plaintiff, after dis- 
covering fraudulent misrepresentation by the de- 
fendant as to the goods sold, paid the draft given 
for the purchase price and deposited by defendant 
in a bank because the draft was issued by a duly 
authorized officer of plaintiff corporation, and it 
desired to protect its credit by avoiding protest on 
its draft, does not establish ratification of the 
contract after discovery of the fraud, since the pay- 
ment was not made with the intent to adopt the 
contract which is necessary to ratification.—Pres- 
cott-Phoenix Oil & Gas Co. v. Gilliland Oil Co., 
Tex., 241 S. W. 775. 


67.——Conditional Deliveries——Under a contract 
for sale of a quantity of cotton goods, ‘6-7 per 
cent.” thereof to be delivered weekly, providing 
that, if the seller’s production were curtailed by 
strike, ‘delivery shall only be made proportionate 
to production,” the seller who had made propor- 
tionate reduced deliveries during the strike was 
entitled to make complete delivery of the contract 
quantity, although the time for delivery intended 
by the parties under normal conditions had ex- 
pired.—Dartmouth Mfg. Corporation v. Mayer, N. 
Y., 194 N. Y. S. 595. 


68.——Damages,—Under Civ. Code, §§ 3300, 3308, 
as to damages for breach of contract, and sec- 
tion 3354, providing that the value of property to a 
buyer or owner, deprived of its possession, is the 
price at which he might have bought an equivalent 
thing in the market, in buyer’s action for seller’s 
refusal to deliver, in which plaintiff did not al- 
lege that the goods bought could not be purchaseu 
in the open market, he could not recover the 
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amount of profits lost by him through such default. 
an Bros. & Co. v. Lactein Food Co., Cal., 207 
‘ac. 419. 


69.——-Goods.—Austrian kronen, even in the form 
of currency, must be deemed a commodity or 
“goods” under the Sales Act, and the failure of 
sellers to perform their contract gave buyer a right 
of action for damages under Personal Property Law 


(Sales Law) § 148.—Melzer v. Zimmerman, N. Y., 
194 N. Y. Supp. 222. 
70.——Reasonable Delivery.—Where a contract for 


the manufacture and sale of spikes fixed no time 
for delivery, evidence of the difficulties encoun 
tered by the seller in manufacturing the articles 
was admissible, after the buyer’s ref to accept 
them because of the delay, on the issue whethe: 
delivery was tendered within a reasonable time.— 
Lebanon Valley I. & S. Co. v. Am. Shipbuilding & 
D. Corp., U. 8. C. C. A., 279 Fed. 858. 


71.—Rescinded Contract.—Where plaintiff 
bought a diamond ring from defendant, who, on 
buyer’s complaint that it was not as representea 
offered to return the money, and on the following 
day persuaded buyer’s agent sent to return the 
ring and receive the money to take a second ring, 
seller's refusal to take back the second ring and 
give plaintiff the first one on the terms of the 
original purchase held to operate as a rescissién of 
the sale, so that seller was obligated to return the 
part payment made on the purchase price.—Daty 
v. Behrens, N. Y., 194 N. Y. 8S. 581. 


72.—Rescinded Contract.—Buyer, having re- 
jected goods on the ground that he had previously 
rescinded the contract, could not justify refusal to 
accept the goods on the ground that seller delivered 
a quantity in excess of that contracted for under 
Personal Property Law, § 125.—Lowinson v. New- 
man, U. S. 8S. C., N. Y. Supp. 253. 


73.——Time.—If the title to the property has not 
passed to the vendee, the vendor cannot maintain 
an action for the purchase price. And in an action 
solely for the purchase price, the vendor must re 
cover for the contract price, or take nothing; and 
in such action he cannot recover damages for the 
breach of the contract, where it appears that the 
vendee has renounced the contract before title to 
the property has passed.—Morgan-Gardner Electric 
Co. v. Beelick Knob Coal Co., W. Va., 112 S. E. 587. 


74.—Vendors Breach.—Under a contract for the 
sale of oil deliverable at the seller’s wells to a 
third person’s pipe line, the seller was not ready 
and able to deliver oil, where other persons owned 
parts of the oil in seller’s tanks until the pipe line 
company or the buyer received authority from such 
other persons to take the oil, and if the buyer was 
ready, able, and willing to receive the oil the con- 
tract was broken by the seller.— a Oil ® 1 
fining Co. v. White Star Refining Co., U. S. 
A., 280 Fed. 52. 


75. Searches and Seizures—Grip.—Under Const. 
art. 2, § 10, relative to unreasonable searches and 
seizures, an officer suspecting one of having intox!- 
cating liquor in his grip cannot search the grip 
without a searchwarrant, unless invited to do so. 
—People v. Foreman, Mich., 188 N. W. 375. 


76. Street Railroadse—City Ordinance.—The fact 
that a city ordinance gave the vehicles proceed- 
ing in the direction in which plaintiff's automobile 
was traveling the right of way over vehicles in the 
direction from which the street car approached 
did not relieve plaintiff's chauffeur from the duty 
of looking for an approaching car before crossing 
the track.—Mobile Light & R. Co. v. McDonnell, 
Ala., 92 So. 185. 


77. Taxation—During Administration.—Notwith- 
standing that the residuary legatee of an estate 
was an educational institution, the income during 
the year allowed for settlement of the estate passed 
into the estate a e a part of it for dis- 
tribution, and otter payment of other legacies the 
remainder of the estate, including such part of the 





income as had not been disbursed, was the re- 
siduum; and where the income from an estate on 
December 31, 1920, was still a part of the estate, 
and had not as yet been paid over for an education- 
al purpose, the income was part of the net income 
of the estate received “during the period of admin- 
istration or settlement of the estate,’’ and was sub- 
ject to tax under Tax Law, § 359.—Kings County 
Trust Co. v. Law, N. Y., 194 N. Y. Supp. 370. 


78. Telegraphs and Telephones—Pleading.—In an 
action against a telegraph company for negligence, 
where defendant pleaded in abatement that its 
business was taken under control of the govern- 
ment after the cause of action accrued, and after- 
ward filed an amended answer, which did not men- 
tion the plea, and the case was tried without in- 
sisting on plea, the judgment was not void be- 
cause the service of summons was on agents act- 
ing for it while under government control.—West- 
ern Union Telegraph Co. v. First State Bank & T. 
Co., Tex., 241 S. W. 789. 


79. Theaters and Shows—Negligence.—In action 
for injuries sustained in sliding down a chute in an 
amusement park, in which it was alleged that the 
defendants were negligent in that the chute was 
improperly constructed so as to permit persons to 
slide down sidewise, that the pads at the bottom 
of the chute designed to catch patrons were not 
in proper position, and that the attendant at the 
bottom negligently failed to catch plaintiff, evi- 
dence held sufficient for submission of question of 
defendants’ negligence to the jury.—Murphy v. 
Electric Park Amusement Co., Mo., 241 S. W. 651. 


80. Vendor and Purchaser—Vendee’s Breach.— 
In a land contract containing independent cove- 
nants for the payment, upon installments, of the 
purchase price and for the payment of taxes, the 
vendee, upon failure to perform such independent 
covenants, is not in a position to avoid proceedings 
to enforce the breach of such covenants upon the 
ground that the holder of the contract is then un- 
able to convey title as required by the contract.— 
Semmler v. Beulah Coal Mining Co., N. D., 188 N. 
W. 310. 


81. Waters and Water Courses—Easements.— 
Where one claiming an easement uses it as often 
as it is necessary for him to do so, the use is gen 
erally held to be continuous, and this is particularly 
true with reference to easements connected with 
irrigation. Irrigated Valleys Land Co. v. Altman, 
Cal., 207 Pac. 401. 


82. Wills—Construed.—Where an executor, with- 
out the knowledge of a testatrix, for the purpose 
of clarifying a will, marked out a clause therein 
providing that the executors were to be paid $1,000 
for their services, and added, after the signature 
of the testatrix: ‘‘They to receive $1,000 in full for 
their services,’’ the will was not rendered invalid 
thereby.—Musgrove v. Holt, Ark., 240 S. W. 1068. 


83.——Sanity.—That a testator was partly or 
even wholly insane at times would not make his 
will invalid if made during the existence of a lucid 
interval.—Succession of Ford, La., 92 So. 61. 


84. Witnesses—Impeachment.—The rule that a 
party cannot impeach his own witness does not 
preclude him from showing that the testimony of 
any witness is incorrect or false in a matter ma 
terial to the issue.—State v. Common Council of 
City of West Allis, Wis., 188 N. W. 601. 


85. Workmen’s Compensation — Steamboats. — 
Where a company was operating a steamboat on 
the Tennessee River between Chattanooga, Tenn., 
and Decatur, Ala., me the mate on the boat was 
injured while trying to get a deck hand to per- 
form his duties incident to a shipment of freight, 
the company and its injured employee were both 
engaged in “interstate commerce,” within Work 
men’s Compensation Act, § 6, subd. a, excepting 
from the operation of the statute carriers engaged 
in interstate commerce.— ngale v. Tennessee 
River Nav. Co., Tenn., 240 S. W. 785. 
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